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Abstract:

This research addresses the question of whether cryptocurrencies align with the definition of sale
(Bay') in Article 338 of the Iranian Civil Law, which is defined as "the transfer of ownership of a
specific object (Ayn) in exchange for a known consideration." The issue gains significance
because the literal wording of the said article, by relying on the condition of "Ayn"
(tangible/specific object), casts doubt on the applicability of sale to many newly emerged
incorporeal assets, including cryptocurrencies. Utilizing a descriptive-analytical method and
relying on Imamiyyah jurisprudence sources, civil law, and certain legislative evidence, this
study examines the historical background of incorporating the condition of "Ayn" into the
definition of sale, as well as the arguments of proponents and opponents of this requirement, to
evaluate the possibility of adapting cryptocurrencies to Article 338.

The findings indicate: First, given that transactions are generally endorsed (Imda'i) matters
by Sharia and there is no valid religious evidence restricting the subject of sale (Mabi'") to
tangible objects, in transactional custom—aligned with evidence of the term Bay' being used
in certain Quranic verses and narrations regarding usufructs and rights—what stands out in a
subject of sale is its status as "property" (Mal) and its capacity to be attributed to a person's
assets. Therefore, considering the recognition of usufructs and financial rights as property, the
subject of sale cannot be restricted to tangible objects; the mention of "Ayn™ in the definition
of sale, rather than being an essential element of its nature, is influenced by the historical
prevalence of tangible transactions and an attempt to distinguish sale from lease (ljarah).
Second, even assuming the retention of the condition of "Ayn" in Article 338, restricting it
strictly to material/corporeal property is unjustified. There is no rationale for narrowing the
broad concept of "Ayn" to solely material matters, and such an interpretation is incompatible
with the current system of property and the widespread recognition of incorporeal assets.
Furthermore, considering Ayn as strictly material stems primarily from historical conditions
dominated by perceptible physical objects, rather than the inherent requirement of its concept.
Accordingly, despite being incorporeal, cryptocurrencies possess a form of “electronic
objectivity” (Ayniyyah) by virtue of their distinct identity, attributability, and capacity for
independent transfer, and can thus fall within a broad interpretative framework of "Ayn" as a
specific transferable object. Consequently, their purchase and sale are compatible with Article
338 of the Civil Law, at least regarding the requirement of the subject of sale being an "Ayn".
In conclusion, a legislative reform of the said article centered around the concept of
"property” (Mal), or at least a broad interpretation of "Ayn", is proposed.

Keywords: Article 338 of the Civil Law, Contract of Sale, Specific Object, Objectivity,
Incorporeal Assets, Cryptocurrencies.
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