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Examining the theory of the validity of the construction condition
from the perspective of imami jurisprudence and Iranian law

Fatemeh esmaeili'

Abstract:

Pre-contractual stipulations are among the conditions over which jurists have
differed in opinion. The majority of jurists do not consider such stipulations to be
binding. In contrast, many jurists affirm the legitimacy of this type of stipulation. In
addition to challenging the theory that denies the validity of the foundational
stipulation (shart-e banaei), they rely on other arguments to support their position,
although those arguments are not free from critique. Overall, within juristic sources,
the theory affirming the validity of the foundational stipulation can be supported by
arguments such as: regarding the foundational stipulation as an implicit qualifying
element, the general applicability of the well-known Prophetic tradition “Believers
are bound by their conditions,” the dependence of mutual consent in the exchange of
consideration upon compliance with the foundational stipulation, the general scope
of conditions referred to in the contract, the general scope of implied conditions, and
the applicability of the concept of stipulation to pre-contractual agreements.

Under Iranian law, pursuant to Article 1128 of the Civil Code, such stipulations
are considered binding. The most important legal basis for affirming the binding
force of the foundational stipulation is analogical reasoning derived from its
recognized validity in marriage contracts and its extension to other contracts. Legal
scholars maintain that when a foundational stipulation is deemed valid in marriage-
despite its particular sensitivities-it must, without doubt, be binding in other
contracts as well. In this paper, employing a descriptive-analytical method and a
comprehensive approach, we seek to establish the theory affirming the validity of
the foundational stipulation.

Keywords: Evil before the contract, Constructive condition, Theory of validity of
constructive condition, Imami jurisprudence, Iranian law.
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